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PROCEEDING BY MOTION UNDER THE RECENT 
AMENDMENT. 



Section 3211, as contained in the Code, provides that any person 
may, on motion before the proper court in a proper case, 

" obtain judgment for such money after fifteen days notice, which notice shall be 
returned to the clerk's office of such court ten days before the commencement of 
the term. A motion under this section, which is docketed under section 3378, 
shall not be discontinued," &c. 

In Hanks v. Lyons, 22 S. E. Rep. 813 (1 Va. Law Reg. 441), the 
construction put upon this statute was that the notice need not be 
served fifteen days before the commencement of the term, nor need it 
be given to the first day of the term; that it was not necessary for the 
motion to have matured for judgment as well as for the docket, before 
the term, but that the plaintiff sufficiently complied with the statute 
by having given the defendant the requisite fifteen days notice before 
the day fixed for hearing the motion, and having the notice returned 
to the clerk's office ten days before the term. As the court says, no 
other legislative intention can be inferred from the statute. 

The recent amendment (Acts 1895-6, 140) provides under like 
circumstances that any. person may 

" obtain judgment for such money after fifteen days notice, which notice shall be 
returned to the clerk's office of such court withinryJw days after service of the same, 
and after such fifteen days notice the motion shall be docketed," &c. 

There, is a material difference between the two. In the former Act 
the notice is returned to the clerk's office ten days before the commence- 
ment of the term, for the purpose, as pointed out in Hanks v. Lyons, 
supra, of enabling the clerk to place it on the docket as required by 
section 3378 of the Code. In the amended Act the return is five days 
after service, but the docketing is fifteen days after service. Nothing 
precludes the idea that it might be returned after the term begun, ex- 
cept that it is to be returned to the clerk's office. 

But even if it be urged that the time of return to the clerk's office 
was merely narrowed to five days before the term, and the docketing 
may occur, as formerly, after the term begun, yet this argument is 
excluded by the express provision that the motion be docketed after 
fifteen days notice and the express reference to section 3378, the gen- 
eral statute on the subject of docketing. 



648 VIRGINIA LAW REGISTER. [Jan;, 

Now, while it is certainly within the legislative power to change 
section 3378 by implication, to the extent of allowing a motion to be 
docketed during the term, yet the language used hardly justifies such 
an assumption, especially since the amended section closes with the 
same provision as did section 3211 before amendment, viz. : "A mo- 
tion under this section xvhieh is docketed under section SS78 shall not 
be discontinued," &c. If the intention be that the motion may be 
placed on the docket during the term, there is no necessity whatever 
for reference to section 3378; on the contrary, the language to be 
naturally used would be ' A motion which is docketed under this sec- 
tion, ' &c. 

If the motion can be docketed at any time, no practical purpose is 
accomplished by returning it to the clerk's office within five days after 
service. It cannot aid the clerk, nor make any difference to the de- 
fendant. The court need only know at the time the motion is made 
that the defendant has had the requisite notice of fifteen days; so that, 
in that view, the return might as well be made at any time within the 
fifteen days. 

The question is, not how the motion is to be matured — that is clear 
enough — "after fifteen days notice" — but when and how it is to be 
docketed. As pointed out in Hanks v. Lyons, supra, the case of Hale 
v. Chamberlain, 13 Gratt. 658, which held that the motion must be 
ready for the docket at the beginning of the term, was correctly de- 
cided, and its ruling was adhered to in the later case. Further, as 
the court says in the former case, the law in respect to docketing un- 
der section 3378 remained as it was when Hale v. Chamberlain was 
decided ; that is to say, the clerk is required to make out the docket 
before the term, and a motion like the one in question, in order to be 
heard at that term, must be docketed before the term. The reason of 
the law as laid down in that case is as strong now as then. 

The difference between maturing the motiou for the docket and for 
judgment is noted in Hanks v. Lyons, as above indicated. There 
it is held that although the motion might mature for judgment during 
the term, it must, under the then statute, have been regularly docketed 
under seetion 3378 ; that is, it must have been ready for the docket at 
the beginning of the term. 

As the law now stands, this difference appears to be destroyed. It 
seems to have been the legislative intent by the recent amendment to 
correct this anomaly under section 3211, and to restore the symmetry 
of the law, by placing this proceeding by motion on the same footing 
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with other cases at law which cannot be docketed until matured for 
judgment. To that end it is provided that the notice shall be returned 
within five days after service, which thus puts it in the clerk's office 
ten days before the term (the same period of time provided in section 
3211), and thus the clerk is able to place such motions on the docket 
at the commencement of the term, under section 3378, while securing 
to the defendant fifteen days notice before the term. 

In accordance with the views above set out, the law would be: thai 
the notice must be served at least fifteen days before the term, in order to 
be duly docketed under section SS78, and the return must be in the 
clerk's office (by being returned within five days after service) at least 
ten days before the first day of the term. 

Since this construction would render the remedy by motion less 
speedy than heretofore, by adding five days to the time before the 
term, the profession would doubtless prefer to sacrifice symmetry and 
keep to the practice, now pursued, of serving the notice at any con- 
venient time and docketing the motion in term. 

G. Tayloe Gwathmey. 
Norfolk, Va. 

NOTE BY ASSOCIATE EDITOR.— We should be sorry to believe that the 
recent amendment to section 3211 has affected the remedy by motion, in the man- 
ner suggested by Mr. Gwathmey in the foregoing article. Stated briefly, the 
point made by him is that the motion is to be docketed under section 3378; that 
under that section the docket must be made out before the commencement of the 
term ; that under the amendment in question, by express provision, the motion 
cannot be docketed except after fifteen days' notice ; hence, the defendant must 
have fifteen days' notice before the commencement of the term. 

Before the amendment, ten days' notice before the term sufficed, provided the 
day fixed for the motion were the fifth, or some subsequent, day of the term, so 
as to secure to the defendant the fifteen days' notice to which he was entitled. 
This was the construction placed upon the statute in Hanks v. Lyons. Thus con- 
strued, the statute afforded an extremely convenient remedy, and met with great 
favor from the bar. 

Whether the effect of the amendment is to handicap the plaintiff by lengthen- 
ing the notice from ten days to fifteen days before the term, is a question of im- 
portance to the practitioner ; and dissenting as we do from the conclusion reached 
by Mr. Gwathmey, we take the liberty of presenting the contrary view. 

In the first place, the argument ab inconvenienti would lead us to seek for a dif- 
ferent construction. It is not likely that the legislature intended to extend the 
period of notice. The object of the proceeding by motion is to afford a sum- 
mary remedy, and the former requirement of ten days' notice before the term had 
worked well, and had given general satisfaction. 

But aside from questions of convenience, we think that the language of the 



650 VIRGINIA LAW REGISTER. [Jan., 

amended Act hardly justifies Mr. Gwathmey's conclusion. We quote so much of 
the language as is pertinent: 

"Any person entitled to recover money by action on any contract, may, on 
motion before any court which would have jurisdiction in an action, .... 
obtain judgment for such money after fifteen days' notice, which notice shall be 
returned to the clerk's office of such court within five days after the service of the 
same, and after such fifteen days' notice the motion shall be docketed. . . . Amotion 
under this section, which is docketed under section 3378, shall not be discontinued 
by reason of no order of continuance being entered in it from one day to another, 
or from term to term.' ' 

To our minds, the provision which we have italicized, of itself entitles the 
plaintiff to have his motion docketed whenever he is able to show that the pre- 
scribed requisites have been met, viz., fifteen days' notice, and a return of the 
notice to the clerk's office within five days after service. Nor is it material whether 
the notice was served before or during the term. By express provision of the 
statute, all that is necessary to entitle the motion to a place on the docket and a 
hearing, is that defendant shall have had the requisite notice of fifteen days, and 
the return has been made to the clerk's office within five days. In other words, 
section 3378 has nothing whatsoever to do with the time of docketing a motion 
under this amendment. The amendment fixes its own time, and creates an ex- 
ception to the general rule (prescribed by section 3378) that docketing is to occur 
before the commencement of the term. 

It must be confessed that on this hypothesis the reference to sec. 3378, in the 
latter part of the amended Act, presents some difficulty. But we think it may be 
explained by a not unwarranted assumption that the draughtsman of the amended 
Act failed to observe that the new provision in his amendment, for docketing, was 
inconsistent with sec. 3378, and inadvertently retained the reference to sec. 3378 — 
a reference eminently proper in the original section, since every such motion was 
in fact docketed before the commencement of the term, and under sec. 3378. 
From the unhappy wording of the amendment, inadvertence is a light charge to 
bring against the draughtsman. 

Again, we may say, not without reason, that after all, the motion, though dock- 
eted after the commencement of the term, is still in fact docketed under sec. 3378. 
That section (3378) contains several provisions; for example, that the clerk shall 
have a docket — that before the commencement of the term he shall place certain 
causes on it — that cases of the Commonwealth shall be placed on the docket first, 
and that motions shall be placed thereon in the order of filing, and actions in 
the order in which they are matured for hearing. Now, while, under the 
amendment in question, the motion is not docketed at the time prescribed by sec. 
3378 (but at the time fixed in the amended section), is it not otherwise subject 
to sec. 3378 ? That is to say, it is placed on a docket which the clerk keeps as 
required by sec. 3378, and in the order prescribed by that section. Is it not, 
therefore, in a measure, at least, docketed under sec. 3378 ? If we should be asked 
why, under this view, the notice is to be returned to the clerk's office, and why 
within five days after service, we should be obliged to confess our inability to 
answer the question. We doubt if the author of the amendment could himself 
enlighten us. Doubtless he had observed in the original section a provision for a 
return to the clerk's office ten days before the term — for which there was good 
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reason, as the section then stood — so he thought to improve upon the idea by 
shortening the period to five days, entirely forgetting that under the new scheme 
which he had evolved there was no occasion for making a return to the clerk's 
office at all — or certainly no such occasion until the motion was ready for the 
docket — that is, after fifteen days service. 

Our conclusion, therefore, offered with some diffidence, is, that motions under 
sec. 8211 (as amended by Acts 1895-6, p. 140), mature after fifteen days notice, 
whether the notice be served before or during the term at which the motion is to be heard — 
provided the notice be returned to the clerks office five days after service. After compli- 
ance with these requirements with reference to service and return, the motion is dock- 
eted, though the term have already commenced before the maturity of the notice. 

If this view be correct, the proceeding is assimilated to motions on official 
bonds, under sees. 3209 and 3210, save that here but ten days' notice is prescribed. 

This bungling legislation is but another illustration of the truth to which the 
Register has frequently given expression, that the Code-tinkerer is apt to leave 
larger breaches than those he attempts to heal. W. M. L. 



THE PRESENT STATE OF THE LAW* 



Our law is fragmentary. It is like the broken mirror of Richard 
II. ; and day by day it is broken into still smaller pieces. It is for the 
most part a vast and heterogeneous collection of individual instances. 
Since the time that Coke made his accurate survey of English law the 
great books of the common law have never been adequately posted up. 
Since that time, now mor.e than 250 years, entries have only been 
made in journals, blotters, day books, in loose memoranda on detached 
sheets ; and by almost any one that desired to write on the subject. 
When we want to know how any particular account stands, we refer 
to all manner of writers and judges as experts, who disagree after the 
manner of experts. The courts are perpetually in conflict. If 
Charles V. could not succeed in making a few clocks keep time to- 
gether, it would be sheer madness to expect that a hundred or so of 
courts whose reports are printed could be kept in accord. On almost 
every question they are found to vary ; and they are generally as di- 
vergent as Samson's foxes. 

We have had various labor saving devices, Leading Cases, Selected 
Cases, American Decisions, American Reports, and so on. Then we 
have annual volumes on certain topics of the law, legitimate successors 

* Part of the Annual Address delivered before the Virginia. State Bar Association, 
July 16, 1896, by Hon. U. M. Rose, of Arkansas, 



